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THE INDIANA RULE ON THE LIABILITY OF
A BANK FOR THE DEPOSIT AND WITHDRAWAL OF TRUST FUNDS
By DUDLEY M. SHIvELY, LL.M.
RELATION BETWEEN BANK AND DEPOSITOR IN GENERAL

Upon a special deposit a bank is merely a bailee, and is bound
according to the terms of the special deposit, but on the general
deposit, Without special agreement, the money becomes the property of the bank, and the depositor has no longer any claim on
that money; his claim is on the bank for a like amount of money
McLain v. Wallace, 103 Ind. 562, 5 N. E. 911.. The relation between a bank and the owner of a general deposit is 'one of debtor
and creditor, the-creditor having a claim, not for a particular fund-,
but merely for a like amount of money. Union Say. Bank & Trust
Co. vs. Indianapolis Lounge Co., 47 N. E. 846, 20 Ind. App. 325.
General deposit creates relation of debtor and creditor and bank becomes absolute owner of cash. Board vs. People's Savings Bank,
101 N. E. 325, 53 Ind. App. 185.
TRusT FuNs

Where all of the money received from notes purported to
have been executed by a school trustee as such, as well as all
money received from school revenues, was deposited to his individual credit, he and not the school district was the creditor
of the bank. Union School Tp. v. First Natl. Bank, 2 N. E. 194,
102 Ind. 464. A check on defendant bank, made payable to plaintiff's husband "or bearer", was given in payment of goods of
plaintiff sold by her husband as her agent, and was by him delivered to a third person to collect. Such third person on presenting it, informed the bank that it belonged to the husband;
whereupon the bank, to whom the husband was indebted in a
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larger amount, credited his account with the amount of the check.
Plaintiff had no knowledge of the terms of the check, or of its
disposiition. Held, that she could recover the amount thereof
from the bank. Citizens "Bank of Noblesville v. Harrison, 127 Ind.
128, 26 N. E. 683.
Where a treasurer of the board of trustees
of the Central Hospital for the Insane deposited money received
by him from the state treasurer in a bank, subject to his check
as treasurer, and the bank refused to honor his check, his successor could recover the amount of the deposit, without an assignment thereof having been made to him. Meridian Nat. Bank
v. Houser, 145 Ind. 42 N. E. 753. The fact that the proceeds of a
check are placed by the bank to the credit, not of the payee individually, but to the payee as agent of the drawer, charges the bank
with notice of the fiduciary character of the deposit. Aurora Nat.
Bank v. Dils, 48 N. E. 19, 18 Ind. App. 319. A banker will always
justified in making payments upon the orders of the person who
made the deposit, or upon orders of any person whom he designates
as competent to control it, until he has notice that the ownership is
claimed by somebody else, adversely to either of these parties. McEwen v. Davis, 39 Ind. 109.
The mere fact that a bank has knowledge that the personal
account of a depositor contains irust funds is not of itself sufficient to show a liability in permitting the use of the deposit on
the personal check of the trustee or administrator. Where a
trustee or administrator deposits the trust fund in the bank in
his own personal name, the bank is not liable for the same in
paying the fund out on the personal check of the trustee in the
absence of knowledge that the trust fund is being misappropriated or misapplied. And where a bank knowingly assisted in
the misappropriation of a trust fund deposited to the trustee's
personal account, it was not liable upon the bond of the trustee,
jointly with the trustee, as it had not executed the bond or otherwise liable thereon, and a suit thus brought did not reach the
bank's liability. Where a trustee or administrator deposits the
trust fund in his own personal name the bank is liable to the
trust if it knowingly applies the trust fund in payment of the
trustee's personal debts or assists in any manner in the misappropriation of the fund. Where an administrator deposited
funds of the estate in his own name, and the bank applied. part
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to his personal debt due it and conspired with the administrator
to misappropriate the fund, he was not liable on the administrator's bond on contract, but was liable as a co-trustee, ex maleficio, so action on the bond was improperly brought: An .Administrator or trustee may deposit trust funds in bank to personal
account and check out same, and bank though kiowing character of funds is not liable to beneficial owners in absence of
knowledge of misappropriation. Miami County Bank v. State, 112
N. E. 40,61 Ind. App. 360.
The Miami Bank case in 61 Indiana App. 360 is cited in the
Peoples State Bank v. Kelley, 78 App. 418, 136 N. E. 32 to the
effect: that where a bank receives money wrongfully converted
by an officer of a corporation, it may escape liability therefor if such
officer had withdrawn the money in the usual course of business
through checks issued to himself or third persons. The case of
Shepard, Trustee v. The Meridian National Bank, 149 Ind. 532 was
where a receiver for a trustee was appointed by the court, to
take charge of trust funds abandoned by an absconded county
clerk named Sullivan, and an accounting was demanded from
the bank as to what amount of trust funds it received from Sullivan, the clerk, that he applied to the payment of his individual
personal liabilities, and that as to such funds they asked that
the bank be decreed a trustee. In the opinion of the court commencing on page 545 the court says:
"Counsel cite many decisions of this court which hold, and
rightfully, as we believe, that moneys entrusted to a public official as such, are not held by him as a mere agent, bailee or
trustee. For the saftey of such funds, the officer i held to have
a certain technical ownership of them, so that, in case they are
lost, even without his fault, it is as his own moneys were lost,
and he is required to account for them as a debtor, and to pay
them over to the person or. persons entitled to receive them.
The purpose of the decisions cited was not to lessen, but rather
to increase the responsibility resting upon one who, by reason
of his official station, is entrusted with the custody of funds
not his own.
"The spirit and purpose of such holding is well expressed in
Bocard v. State, ex rel., 79 Ind. 270, one of the cases cited by counsel, where it was said, speaking of a township trustee's technical
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ownership of the township funds: That he is thereby made
responsible to the township for the money received by him to
the same extent that a banker becomes responsible for money
deposited with him on general account, and hence, to a much
greater extent than if he were the mere agent, bailee, or trustee
of the township, for the safe keeping and disbursement of the
specific fund. See, also, Rowley v. Fair, 104 Ind. 189, and other
authorities cited in Winchester v. Veal, 145 Ind. 506.
"Another class of cases cited for appellees are, as we think,
inapplicable to the questions here involved. The question here
is not whether, because the appelee bank knew that the funds
deposited by Sullivan were trust funds, it therefore follows that
the deposit became a special and not a general one. The question here is whether the bank acted fraudulently in participating
in Sullivan's misappropriation of funds. Appellant is not seeking to follow these trust funds on the claim that their payment
may be placed in a bank as a general deposit, quite the same as
to the bank constituted them a special deposit. Trust funds
any other funds, and they become thereby, as in case of any
general deposit, the property of the bank; the banker and the
depositor assuming, as in other cases, the relation of debtor and
creditor. !It is true, also, of course, as held in McLain v. Wallace,
103 Ind. 562, that "the addition of the word "clerk" to the name of
a general depositor does not make the deposit a special one, nor does
it change the liability of the bank.
"In Fletcherv. Sharp, 108 Ind. 276, Judge Mitcheil, a jurist referred to with deserved praise by the brilliant counsel for appellees, thus aptly distinguishes the points here discussed, and
so clearly indicates the question for our decision; "When deposits are received, unless they. are special deposits, they belong
to the bank as a part of its general funds, and the ieelation of
debtor and creditor arises between the bank and the depositor.
This is equally .so whether the deposit is of trust moneys, or
funds which are impressed with no trust, provided the act of
depositing is no misappropriation of the fund." And he adds,
immediately, "If in receiving a trust fund a bank acted with
knowledge that it was taking the fund in violation of the duty
of the trustee, the rights of the cestui que trust might be different." Still more significant is the following from another
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part of the same opinion: "Nor does the case involve any question as to the right of the bank to appropriate the fund for an
indebtedness due from the depositors, as in Bundy vs. Tovn of
"Monticello,84 Ind. 119." That, however, is the exact question here
involved. The ,ame person may be administrator,, guardian,
agent, or other trustee, and may also be doing business on his
own account. If he mingles all his accounts, and makes a general deposit in bank, the bank, acting in good faith and without
notice, might perhaps set-off any part of such deposit against
any indebtedness of his to the bank. But, if the administrator
ma]es one deposit, the guardian another, the agent a third, and
the private business man a fourth, the bank, thus having knowledge of the nature of the se-eral deposits, could not pay a debt
to one account by drawing upon another, unless in some exceptional cases as indicated in Lamb v. Morris, supra."
The modern Indiana rule was followed in the case of Whiting
,. Hudson Trust Company, et al, 224 N. Y. 394, 138 N. E. 33, where
it is held: Where a regular depositor opened a "special" account,
depositing therein a certified check drawn by him as attorney
in fact for another, to himself as "trustee," the trust company
was not liable, as for facilitating conversion, to the depositor's
principal, nor to such principal's estate for money embezzled by
such depositor, because the account was denominated "special"
rather than "trustee." Accepting for deposit in a "special"
account a check, certified by drawee bank, drawn by depositor
as attorney in fact for another, to himself as "Trustee," did not
render trust company liable for the depositor's conversion of
his principal's money, as for accepting a wrongful deposit, the
legal result of certification being the same as payment of cash,
and the deposit of such check being in effect the deposit of cash.
And in the case of Batchelder v. Central Nat. Bank of Boston,
(Mass.) 73 N. E. 1024, it is held: Where a depositor of a bank,
who was not a creditor, had a deposit account with it only to
his personal credit, and deposited a check payable to his personal
credit, and deposited a check payable to him as trustee, it cannot be ruled, as a matter of law, that such act was a dishonest act.
on his part, or that the circumstances gave the bank reason to
believe that he was acting dishonestly, so as to render it liable
for the amount of the check.
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In the case of Davis v. Indiana Nat. Bank, 73 Ind. App. 563,
the court says: The specifications in the motion for a new trial
require a consideration of the matters hereinafter determined.
Appellants in their brief have stated their theory of the case as
follows: "Appellants claim that the fund deposited by the commission firm -in appelles bank, as aforesaid, was a trust fund, belonging to appellants, and ask that they be given judgment
against appellee for the amount of said fund. If it be conceded
that the funds in question were "trust funds," then the question
arises, did appellee bank have notice or knowledge of that fact?
If they had no such notice or knowledge, then the plaintiffs are
not entitled to recover, and the finding and judgment of the lower
court were right.
The rule is well settled that a banker who knows that a fund
or deposit with him is a trust fund cannot appropriate that fund
for his own private benefit, or, where charged with the notice
of the conversion, assist others in converting such fund without
becoming liable.
In the case last cited it was said: "The decisons cited by
appellant, wherein it was held the bank was liable to the cestui
que trustor sureties of his trustee, were based upon admitted
facts showing that the bank, with full knowledge that the fund
was held in a fiduciary relation, permitted it to used by the
trustee in the payment of a personal debt due from him to the
bank, thereb y obtaining profits for, itself by knowingly participating in the wiongdoing of the trustee. The principle governing
the defendant's liability is that a banker who knows that "i.
fund
on deposit with him is a trust fund, cannot appropriate that fund
for his private benefit, or where charged-with notice of the conversion join in assisting others to appropriate it for their private
benefit, without being liable to refund the money."
In the well considered case of Demtpsey Oil & Gas Co. v. Citizens' Nat. Bank, decided March 17th, 1925 by the Supreme Court
of Oklahoma, 235 Pac. 1104, the Indiana rule was followed and
the court said in its opinions:
A bank deposit without any limitations, restrictions, or
qualifications, such as are usually made in the due course of business, subject to be drawn out by the depositor on demand, is a
"general deposit" and creates the legal relation of debtor and
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creditor between the bank and depositor; in legal effect.the deposit is a loan to the bank. This is equally so whether the deposit is of trust moneys or funds which are impressed with no
trust, provided the act of depositing is no misappropriation of
the fund. The bank simply becomes indebted to the depositor
in his fiduciary capacity.,
A bank cannot question the right of its customer to withdraw funds, nor- refuse (except in the instance already noted)
to honor his demands by check; and therefore, even though the
deposit be to the customer's credit in trust, the bank is under no
obligation to look after the appropriation of the trust funds
when withdrawn, or to protect the trust by setting up a "jus
tertii." the. right- of a third party, against- a demand. But if the
bank has notice- or knowledge- that a breach of trust is being committed by an improper withdrawal of funds, then it will undoubtedly be liable.
If it be deposited by one as trustee, the depositor, as trustee,
has the right- to withdraw it, and the bank, in the absence of
knowledge or notice to the contrary, would be bound to assume
that the trustee would appropriate the money, when drawn, to
a proper use. Any other rule would throw upon a bank the duty
of inquiring as to the appropriation made of every fund deposited
by a trustee or other like fiduciary; and the imposition of such
a duty would practically put an end to the banking business,
because no bank could possibly conduct business if, without
fault on its part, it were held accountable for the misconduct or
malversations of its depositors who occupy some fiduciary relation to the fund placect by them with the bank. In the.absence
of notice or knowledge, a bank cannot question the right of its
customer to withdraw funds, nor refuse (except in the instances
already noted) to honor his demands by check; and-therefore,
even though the deposit be to the customer's credit in trust, the
bank is under no obligation to look after the appropriation of the
trust funds when withdrawn, or to protect the trust by setting
ap a jus tertie (the right of a third party) against a demand.
But if the bank has notice or knowledge that a breach of trust
is being committed by an improper withdrawal of funds, or if it
participates in the profits or fruits of the fund, then it will be
undoubtedly liable. The rule as to the withdrawal of trust funds
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from bank, is set forth in 3 Sections 177, 178 and 179 as follows:
In the absence of notice or knowledge, a bank cannot question the right of a customer to dithdraw a fund, nor refuse the
demands of the depositor by check; and if money is deposited
by one as trustee, the depositor as trustee has the right to withdaw it, and, in the absence of knowledge or notice to the contrary, the bank has a right to presume that the trustee will appropriate the money, when drawn, to a proper use. The only
obligation of the bank is to honor the checks that are duly drawn
against the account in the form in which it is kept. To charge'
banks with the duty of supervising the administration of trusts,
when in the due course of business, they receive checks and
drafts payable to and properly endorsed by trustees in their
trust capacity, would place an unreasonable burden upon the
banks, and seriously interfere with commercial transactions.
The law imposes no such duty upon them. The imposition of
such duty would practically put an end to the banking business,
because no bank could possibly conduct -business if, without
fault on its part, it were held accountable for the misconduct or
malversations of its depositors who occupy some fiduciary relation to the fund placed by them with the bank.
In any case, in order to render a bank liable for the wrongful withdrawal and misappropriation of trust funds deposited
with it, it must have had notice or knowledge of the trust character of the funds.
Morse in his Banks and Banking, 5th Ed. Sec. 317 contribute.s this to the subject: "A banker cannot inquire into third
person's affairs, nor refuse to pay a check merely because he is
aware of an Intended Breach of Trust. The banker cannot excuse his disobedience of his customer's order s, in the due course
of business, by setting up that he knew, or had reason to believe, that the customer's order was given in promotion of an unlawful purpose. For example the banker is not justified in refusing to honor the depositor's check because he knows or believes that the check is an appropriation to a person or for a
purpose to whom or for which the depositor is not lawfully
authorized to appropriate these funds. Supposing the banker
becomes incidentally aware that the customer, being in a fiduciary or representative capacity mediates a breach of trust, and
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draws a check for that purpose, the banker, not being interested
in the transaction, has no right to refuse the payment of the
check, for if he did so he would be making himself a party to
an inquiry as between his customer and a third person. But if
the depositor seeks to pay his own debt to the banker by an
appropriation of funds to his credit in a fiduciary capacity with
the banker, then the banker is affected with knowledge of the
unlawful character of the appropriation, and would be compelled
to refund.
"But this principle does not touch the payment of checks
properly drawn, even though "the bank may know the money is
drawn with intent to use it wrongfully unless it participates in
misapplying the funds then it is liable. A fortiori, it does not
require a bank to inquire as to the drawer's intent."

